IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

JERRY L. WOOQODY, CIVIL ACTION NO. 3:03CVv00045
Plantiff,

V.

JO ANNE BARNHART,
Commissoner of Socid Security,

Defendant. JUDGE JAMES H. MICHAEL, JR.

)
)
)
)
)
) MEMORANDUM OPINION
)
)
)
)
)

This case comes before the court on the Commissioner of Socid Security’s
objectionsto the March 29, 2004 Report and Recommendation of the presiding United
States Magidrate Judge. The plaintiff filed his complaint May 15, 2003, seeking judicid
review of and relief from the Commissoner’ s denid of disability benefits, each Sde
subsequently filed motions for summary judgment. The Magigtrate Judge recommended
that the court reverse the find decison of the Commissoner to deny the plaintiff benefits
but remand to the Commissioner for further proceedings a the fifth and find step of the
disability evauation process. For the reasons set forth below, the Commissoner’s
objections shall be SUSTAINED IN PART, the Magistrate Judge' s Report and
Recommendation shal be ADOPTED IN PART, and the Commissoner’s decison shdl be
REVERSED and REMANDED to the Commissioner for further proceedings at both the

fourth and fifth steps of the disability evaluation process, in accordance with this opinion.



This court finds alack of “subgtantid evidence’ in the record to support the
Adminigrative Law Judge' s determination that the plaintiff was capable of returning to his
prior work as adispatcher in the moving business. The court aso finds thet the
Adminigrative Law Judge should have obtained the testimony of avocationa expert about
the avallability of jobsfor a dlamant suffering from nonexertiond pain and obesity, or
dternatively made a gpecific finding that the claimant’ s pain and obesity did not amount to
nonexertional impairments. These matters should be the subject of proceedings on remand.

l.

On November 15, 2000, the plaintiff, Jerry Woody, then 42 years old, applied to the
Socid Security Adminigtration for Disability Insurance Benefits under Title |1 of the Socid
Security Act, 42 U.S.C. 88 401-33, and Supplementa Security Income under Title XV of
the Act, 42 U.S.C. 88 1381-83f. He maintained that he became disabled and unable to work
by October 1, 1996, because of pain in nerves, muscles and joints that he incurred during
fourteen years of work asamover. (R. a 84.) At thetime of the application the plaintiff
stood 5 feet 10 inchestal and weighed 300 pounds. (R. at 83.) The application was denied
initially and upon recondideration.! The plaintiff requested an administrative hearing, which
was held August 19, 2002. A vocationa expert appeared at the hearing but was not asked to

testify. (R. a 45.)

A separate application for benefits by the plaintiff in 1999 also had been
denied, initidly and upon reconsderation, and the plaintiff’s request for ahearing on
that application was denied as untimely on October 19, 2000. (R. at 16.)
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The Adminigtrative Law Judge' s decision of September 19, 2002 (R. a 16-23)
concluded that the plaintiff did not suffer from a disability, as defined in the Socid Security
Act. See 42 U.S.C.A. § 423(d)(1)(A) (West 1994 & Supp. 2002). Under the Socia
Security Adminigtration’ s five-step process to determine whether a clamant is “disabled,”
the Adminigrative Law Judge (*ALJ’) congders, in sequence, whether aclamant: (1) is
working, (2) has a severe impairment, (3) has an impairment that meets or equals the
requirements of alisted impairment, making him disabled as a matter of law, (4) can return
to his past work, and if not, (5) retains the capacity to perform specific jobsthat exist in
ggnificant numbersin the nationa economy. See 20 C.F.R. § 404.1520 (2004). The
clamant bears the burden of production and proof during the first four steps of the inquiry.
See Hunter v. Sullivan, 993 F.2d 31, 35 (4th Cir. 1992) (per curiam). At thefifth step,
the burden shifts to the Commissioner to prove that other jobs exist in the nationa
economy that the clamant can perform. 1d.

In concluding that the claimant was not disabled, the ALJfirst decided the case at
step four.? After reviewing the medica evidence in the record, he found that the dlaimant
“has aways had the resdud functiond capacity [RFC] for light work that does not require
more than occasond dimbing, baancing, sooping, kneding, crouching or crawling.” (R.

a 22.) Hethen found the plaintiff able to return to his prior employment as a dispatcher.

*The ALJ sfindings a steps one to three — that the plaintiff was not working,
that he suffered from obesity and a musculoskeletal disorder condtituting a* severe
impairment,” but that the condition was not on the list of impairments automaticaly
deemed a disability — are not contested by either party.
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(R. a 23.) Theplantiff had a one time worked for sx months as a moving company
digpatcher, supervisng 50 employees, according to brief notations on his disability
benefits application and accompanying fifteen-year work history report. (R. at 84-85, 93-
94.) Theseforms are the sole part of the record referring to plaintiff’ swork asa
digpatcher; the ALJ did not ask any questions about thiswork at the hearing. (R. a 40-45.)
The ALJ aso made an dternative determination of “not disabled” at step five.
“ Based on an exertional capacity for light work” (R. a 23) (emphasis added), in
conjunction with the claimant’ s age, education, and work experience, the ALJ applied the
Commissioner’s medica-vocationd rules known as“the grids’ to find that jobs were
availablein the nationd economy for someone with the clamant’ s range of conditions. 20
C.F.R. Pt. 404, Subpt. P, App. 2. These findings were based on medicd evidencein the
record about the severity of the clamant’simparments, and the ALJ s doubt of the
plantiff’ s alegations of complete inability towork. (R. a 22.) Anevduationby a
Disability Determination Service (DDS) physician on May 15, 2001 found “alight RFC is
indicated.” (R. at 220.) A separate evaluation by a DDS doctor on May 31, 2001, said the
objective medicd findings pointed to adurationd to light RFC. (R. at 228.) Both
evauators found the claimant’s symptoms of pain to be credible. (R. a 220, 228.) The
extendve medicd records from the plaintiff’s own treatment a Universty of Virginia
Medica Center and Region Ten contain numerous assessments and recommendations, but
do not make conclusions about the claimant’s ability towork. (R. at 122-203, 234-48,

260-293.)



The ALJ s decison became the Commissioner’ sfinal decision &fter the Socidl
Security Adminigtration’s Appeal's Council denied the plaintiff’ s subsequent apped. See 20
C.F.R. §404.981 (2004). The plaintiff then exercised hisright to judicia review of the
adminigtrative determination with an apped to this court pursuant to 42 U.S.C. 88 405(g)
and 1383(c)(3). The matter was referred to the Magistrate Judge to set forth findings,
conclusions, and recommendations for dispogtion. See 28 U.S.C.A. § 636(b)(1)(B) (West
1993 & Supp. 2004).

The Magigtrate Judge issued his Report and Recommendation on March 29, 2004.
It concluded that the Commissioner’s decision at step four was not supported by substantia
evidence, reasoning that the work history form was the only item in the record about
dispatching and noting that the bulk of the plaintiff’ s past relevant work in the moving
business was as a driver, warehouseman, or packer. (Report and Recommendation at 3-4.)
The Report and Recommendation foreclosed further inquiry on step four, in effect finding
for the plantiff at that Sage. At sep five the Magidrate Judge found “clear error” in the
ALJsrdiance onthe“grids,” rather than testimony from a vocationd expert, given that “the
record is replete with evidence that plaintiff suffers nonexertiona limitations resulting
from a diagnosed C7-8 radiculopathy and obesity.” 1d. at 4.3 The Magistrate Judge

recommended reversa of the Commissioner’s find decision with remand of the caseto the

3Radiculopathy is a disease of the nerve roots.
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Commissioner for supplementa evidentiary proceedings a the find (tep five) leve of
evauation. Id. at 5.

The Commissioner raises four objections to the Magistrate Judge' s Report and
Recommendation pursuant to Federa Rule of Civil Procedure 72(b).* Firgt, the
Commissioner argues that the burden of proof to establish a disability lies with a cdlamant
through step four. The second objection, concerning step four, is that work as a dispatcher
need not be “the bulk” of the plaintiff’s past relevant work. (Defendant’s Objectionsat 4.)
The third isthat the dternative sep five finding of no disability is gppropriate given that the
plaintiff’s obesty and musculoskdetd disorder were of “limited functiona significance.”

(Id. a 8.) Finaly, the Commissoner argues that a step four determination should not be
foreclosed on any remand. (Id. at 7.)
.

The digtrict court reviews de novo those portions of the Magistrate Judge' s report
or specified proposed findings or recommendations to which objection was made. See 28
U.S.C.A. 8636(b)(1) (West 1993 & Supp. 2004). The court must determine whether the
Commissioner’ s findings are supported by substantia evidence, and whether the correct
legd standards were gpplied. See 42 U.S.C.A. 8§ 405(g) (West 2003 Supp. 2004);

Richardson v. Perales, 402 U.S. 389, 401 (1971); Haysv. Sullivan, 907 F.2d 1453, 1456

“The Commissioner’ s objections were received on April 15, 2004, prompting
this court to vacate an order signed earlier that day that, in the absence of any
objections, had endorsed the Magistrate Judge' s recommendations.
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(4th Cir. 1990). The court gives great deference to the ALJ sfactual determinations and
reviews them only for clear error. See Estep v. Richardson, 459 F.2d 1015, 1017 (4th Cir.
1972). Nonetheless, the court is not constrained by deference to the administrative

decison in determining whether the correct legd standards were applied—ade novo
determination of legd issuesis obligatory. See Hinesv. Bowen, 872 F.2d 56, 58 (4th Cir.
1989); Meyersv. Califano, 611 F.2d 980, 982 (4th Cir. 1980). Determining whether the
evidence presented by the ALJ to support his decison amounts to substantia evidenceisa
question of law and therefore will be considered anew. See Hicksv. Heckler, 756 F.2d
1022, 1024-25 (4th Cir. 1985).

Substantid evidence is defined as * such relevant evidence as a reasonable mind
might accept as adequate to support aconcluson.” Richardson, 402 U.S. a 401 (quoting
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It “consists of more than a
mere scintilla of evidence but may be somewhat less than a preponderance. If thereis
evidenceto judtify arefusal to direct a verdict were the case before ajury, then there is
‘subgtantid evidence’” Haysv. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990) (quoting
Laws v. Celebrezze, 368 F.2d 640, 642 (4th Cir. 1966)).

In reviewing afina decison of the Commissioner, adidrict court has the authority
to enter “ajudgment affirming, modifying, or reverang the decison of the Commissioner
... with or without remanding the cause for arehearing.” 42 U.S.C.A. 8 405(g) (West
Supp. 2000) (“sentence four™).



A. The step four inquiry: past relevant work as a dispatcher

The Socid Security Adminigtration’s regulations define past relevant work as
substantid gainful activity performed within the last fifteen years that lasted long enough
for anindividud to learnto doit. 20 C.F.R. § 404.1565 (2004). This court acceptsthe
ALJ sfinding that the sx months the plaintiff soent as a dipatcher, as indicated on his
1980-1994 work history form, met these basic requirements. (R. at 93-94.) Neither
regulations, Socid Security Adminigtration guiddlines, nor case law require thet the
relevant work be “the bulk” of aclamant’s past experience; the Commissioner’s objections
to this dement of the Magistrate Judge' s Report and Recommendation are therefore
sustained. See 20 C.F.R. § 404.1565 (2004); Socia Security Ruling (“SSR”) 82-62. See
also Passv. Chater, 65 F.3d 1200 (4" Cir. 1995) (leaving intact the Commissioner’s
determination that five months employment as a gate guard qudified as past relevant work
for a clamant who had spent ten years as a seasona tobacco company worker and
sharecroppe).

Mesting the definitiond threshold, however, is the beginning of the examination, not
theend. The ALJ sresulting conclusion of “not disabled” rests on the claimant’ s brief
notation on two forms — a few scribbled words and checked boxes on four pages of a 290-
page record — that he had worked for six months as a dispatcher. There is no other evidence
in the record about the nature of the dispatcher work oor the claimant’s current ability to
perform it. Most importantly, the plaintiff was not questioned about the dispatcher job at

his adminigrative hearing, and therefore was not provided an opportunity to counter (if he



chose) the notion that he could till perform the job — a contention that the plaintiff
goparently heard for the first timein the ALJ s opinion. The ALJ had ample opportunity at
the hearing to question the claimant about hiswork as a dispatcher or to request further
evidence about the specific nature of the job — for instance, how long the claimant was
required to st/stand, whether he had to lift any amount of weight, whether he was diverted
from desk duty to moving assgnmentsif staffing was short, etc. Asthe plaintiff notes,
“Had the ALJ[sought] answers to such questions a different decision could have been
rendered.” (Moation for Summary Judgment and Memorandum of Law on Behdf of the
Pantiff & 7.) But of the thirty-two questions the ALJ asked of the clamant at the hearing,
not one was about this past relevant dispatch work that ultimately proved dispositive in the
gep four inquiry. (R. at 40-45.) This court holds that such minimal documentation and
exploration of the pivota factor in the Commissioner’ s decison amountsto a*“mere
scintilld’ that fails to meet the “subgtantial evidence” sandard. Laws v. Celebrezze, 368
F.2d 640, 642 (4th Cir. 1966). Accord Richardson, 402 U.S. at 401. Although the evidence
that the claimant once had been a dispatcher is consstent with an ability to perform past
relevant work, it is not, without more, sufficient to show such ahility.

Furthermore, the ALJ sfindingsfail to meet the Commissioner’s own thorough
gandards of inquiry fleshed out in the Socid Security Adminigtration’s policy rulings,
which “are binding on al components of the Socid Security Adminigtration.” 20 C.F.R. 8
402.35(b)(1) (2004). Accord Heckler v. Edwards, 465 U.S. 870, 873, n.3 (1984). Sincea

determination that a claimant can perform past work has “far-reaching implications’ —i.e.



eigibility or lack thereof for disability benefits — any such finding “must be developed and
explained fully.” SSR 82-62.° In practice, the ruling says, this means that:
[E]very effort must be made to secure evidence that resolves the issue as
clearly and explicitly as circumstances permit.
Sufficient documentation will be obtained to support the decison.. . . .
Adequate documentation of past work includes factua information about
those work demands which have a bearing on the medicaly established
limitations. Detalled information about strength, endurance, manipulaive
ability, mental demands and other job requirements must be obtained as
appropriate. Thisinformation will be derived from a detailed description of
the work obtained from the claimant, employer, or other informed source.
By these measures, the ALJ s determination fdll short: no effort was made to secure
evidence beyond the disability application/work history forms, no further documentation
was obtained, and no detailed information about or description of the requirements of a
dispatch job appearsin the record. The ALJinstead appeared to rely after the fact on a
common understanding of the nature of dispatching duties, writing in his opinion: “The
Adminigrative Law Judge findsthat asit is generally performed this [dispatcher] job does
not require activities that exceed the claimant’ s resdua functiond capacity,” and therefore
that “the claimant retains and away's has retained the capacity to return to his prior work as
adigpatcher.” (R. a 21.) (Emphesisadded.) But again, this manner of determination falls
afoul of the Socid Security Administration’s settled policy, which prescribes three

possible tests for determining whether a claimant can gill perform his past rlevant work,

SThe formd title of this Socid Security Ruling is: Titles |1 and XVI: A
Disability Claimant’s Capacity to Do Past Relevant Work, in General.
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based on: (1) “abroad generic, occupational classfication of that job,” (2) “aparticular past
relevant job as he or she actudly performed it,” or (3) “the functiona and job duties as
generaly required by employers throughout the economy.” SSR 82-61. The ALJs
reference to the digpatcher job as “generdly performed” and the absence of any evidence
about the genera or specific nature of work as a dipatcher indicates that the AL J adopted
the first test, using a“generic” dassfication of the job.! Asthe policy ruling proceeds to
say, however, rdiance on this test in making an affirmative finding of capacity to do past
relevant work “islikely to be falacious and unsupportable,” given the varying
characteristics and requirements of actua jobs within the classfication. 1d. Accordingly,
SSR 82-61's policy statement isthat under 20 C.F.R. § 404.1520(e) and § 416.920(e), a
clamant will be deemed “not disabled” only when one of the two latter testsis used. Id.
The Socid Security Adminidiration’s guidelines conclude that a decison on an
individud’s capacity to perform past rlevant work “must contain” three specific findings
of fact: (1) asto theindividud’sresdud functiond capacity, (2) asto the physcd and
menta demands of the past job/occupation, and (3) that the individud’s RFC would permit a
return to hisor her past job or occupation. SSR 82-62. In the instant case, the first finding

is satisfied, but the second is aosent entirely and the third is conclusory without evidentiary

CAlternaively, the ALJ might have relied on job descriptions from the
Dictionary of Occupationd Titles. Thisis permissble, according to SSR 82-61, but
if S0, this approach and the functional demands required should have been cited, and
the clamant’ s ability to meet them confirmed.
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support. Thus, there is not enough evidence in the record either to support or to refute the
ALJ s determination that the plaintiff could return to work as a dispatcher.

The court adopts the conclusion of the Magigtrate Judge that there was “insufficient
evidence’ in the existing record about the nature of the claimant’s work as a dispatcher, but
the court does not agree that the step four inquiry should therefore be decided in favor of
the plaintiff, because the plaintiff gill must meet his burden of making aprima facie case
of disability. Specificaly, an inquiry into the nature of the dispatcher job and the
clamant’s current ability to perform it should be made upon remand, in amanner consstent
with SSR 82-62 and 82-61. The court overrules the Commissoner’s objection that the
step four finding was supported by “substantid evidence” (Report and Recommendation of
the Magigtrate Judge at 4, Defendant’s Objections at 5.) However, the court sustains the
Commissoner’ s dternative objection that any remand should include the step four inquiry,

not soldy sep five.
B. Sep five inquiry: nonexertional limitations and vocational evidence

The Commissioner asks dso to affirm the ALJ s decison at sep five that the
plaintiff was not dissbled. The question here is whether the ALJwas judtified in relying on
“the grids’ to meet his burden of proof in showing that the claimant could perform other
jobs avalable in sgnificant numbers in the nationa economy, taking into account his
functiond limitations, age, education, and work experience. Hall v. Harris, 658 F.2d 260,

264 (4th Cir. 1981). The regulations specify that if impairments and symptoms such as
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pain affect aclamant’'s ability to meet both the strength and non-strength demands—i.e,
exertiond and nonexertiond limitations— of ajob, the gridswill not be applied directly.

20 C.F.R. §404.1569a(c)-(d). In such cases, the grids serve only as aframework for
decison-making. 1d. See Grant v. Schweiker, 699 F.2d 189, 192 (4th Cir. 1983) (“the
regulations provide that the grids may not be conclusively gpplied where nonexertiond
imparments exist in tandem with exertiond limitations’); Walker v. Bowen, 889 F.2d 47
(4th Cir. 1989) (finding that grid tables are conclusive only in cases where pain occurs only
upon exertion and limits one' s srength functioning); Coffman v. Bowen, 829 F.2d 514,
518 (4th Cir. 1987) (finding that mechanica application of the grids was error when

plantiff suffered from non-exertiona impairments).

Without exclusive reliance on the grids, the ALJ must cdl upon avocationd expert
to meet his burden at the fifth ep. Where a clamant “demongtrates the presence of
nonexertiond impairments, the Secretary, in order to prevail, must be required to prove by
expert vocationd testimony that, despite [the claimant’s] combination of nonexertiona and
exertiond impairments, specific jobs exigt in the nationa economy which he can perform.”
Grant at 699 F.2d at 192. See also English v. Shalala, 10 F.3d 1080, 1083 (4th Cir.

1993).

Anindividud’ s functiond limitations are dassfied as exertiond if they pertainto
the strength demands of ajob — Stting, sanding, walking, lifting, carrying, pushing and

pulling. Otherwise, they are nonexertiona. 20 C.F.R. 404.1569a(a). A nonexertiona
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limitation is*“alimitation thet is present whether the dlaimant is attempting to perform the
physica requirements of the job or not . . . Such limitations are present at dl timesina
clamant’slife, whether during exertion or rest.” Gory v. Schwelker, 712 F.2d 929, 930
(4th Cir. 1983) Typicaly they are conditions such as mental disorders, environmentd
intolerances, substance addictions, or sensory impediments, but nonexertiona aso
embraces non-strength-related pain. See 20 C.F.R. 8 1569a, SSR 96-8p. See also Walker
v. Bowen, 889 F.2d at 48-49 (holding that a diabetic’ s constant numbness in extremities as
wel| as rashes, somach and leg pain, daily vomiting, and other &fflictions amounted to
subgtantia evidence of nonexertiond pain, precluding reliance on the grids). Pain can be
ather exertiond or nonexertiona, depending on the functiond limitations or restrictionsiit
induces. SSR 96-8P. Inand of itself, pain is not tantamount to disability. 42 U.SCA. 8
423 (d)(5)(A) (West 1991 Supp. 2002.) Nevertheless, pain and dl nonexertiond
conditions pertinent to a disability decison must be evaduated properly as symptoms. “The
RFC [residud functiona capacity] assessment must address both the remaining exertiond
and nonexertiond capacities of theindividua.” SSR 96-8P. Findly, adthough the Fourth
Circuit has not ruled on the question, obesity may congtitute a nonexertiona condition.

See Lucy v. Chater, 113 F.3d 905, 909 (8th Cir. 1997) (“Obedty is. . . anonexertional
imparment which might sgnificantly restrict a damant's ability to perform the full range

of sedentary work.”) See also SSR 96-4p (“it isthe nature of the functiond limitations or
restrictions caused by an impairment-related symptom that determines whether the impact

of the symptom is exertiona, nonexertiond, or both”).
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Given that so much depends upon whether a clamant’ s imparments are exertiona
or nonexertiond, the ALJ sruling —and indeed the plaintiff’s and the defendant’ sfilingsin
this court — are riking for the absence of any specific findings, or any mentions a dl, of
“nonexertiond” impairments. On the contrary, the ALJ s ultimate determination of “not
dissbled” in the ingtant caseis predicated specificaly on “an exertiond capacity for light
work” (R. at 23.)" Thiswording suggests that nonexertiona factors as such may not have
been duly consdered. The lack of any specific findings as to the plaintiff’ s nonexertiond
limitations suggests the ALJ may have erroneoudy relied exclusvely on the grids, which
are intended to direct disability determinations for clamants who suffer solely from
exertiond impairments, rather than on testimony from a vocationd expert (who was present
but not called upon at the adminigrative hearing). The medica evidence, however, suggests
that the dlaimant suffered from “chronic” and “congant” pain, particularly in the shoulders
and neck, unrelated to exertion. (R. at 138, 187, 190, 198, 220, 228.) Various doctors

found these symptomsto be credible. 1d. at 219, 228. Pain endured even after successful

"The boilerplate description of the step five processin the ALJ s decision
dso falsto mention any potentid role for vocationa experts, Sating only that “the
clamant’sresidud functiond capacity, age, education, and vocationaly relevant past
work experience, if any, are consdered under the Medica-V ocationd Guidelines of
Appendix 2 of Subpart P of the Regulations’ —in other words, the grids, independent
of vocationd testimony. (R. a 21.) Furthermore, the separate DDS physicians
assessments pronouncing a“light” and “durationd to light” resdud functiona
capacity and ng the severity of the clamant’s pain are made under the form
heading “Exertiond limitations.” (R. a 219, 227.)
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surgery to dleviate its effects. (R. at 228.)8 The claimant’s obesity is acknowledged as a
severe imparment, but again, the AL J does not specify whether thisis an exertiond
condition, a nonexertiond condition, or both. Remand will give both parties, the ALJ, and,
if necessary, avocationd expert the opportunity to resolve squarely whether the clamant’s
pain and obesity were nonexertiond and if so, what jobsin the national economy these

conditions prevented him from performing.

Specificaly, this court endorses the Magidtrate Judge' s recommendation that
“further proceedings at the find sequentid level would dlow both sdes to supplement the
record so that a clearer record of [the] plaintiff’sresidua functiond abilities could be
considered” by avocationa expert. (Report and Recommendation a 4-5.) See Hall v.
Harris, 658 F.2d at 266 (remanding where there was no evidence in the record and the ALJ
made no findings as to whether the dlaimant had nonexertiond limitations affecting
capacity to work a the resdua functiona capacity level determined by the ALJ). See also
Seavey v. Barnhart, 276 F.3d 1, 11 (1st Cir. 2001) (remanding for further proceedings
where ALJfaled to make any findings on key issue of whether claimant had a sgnificant
nonexertiona impairment); Torresv. Barnhart, 235 F.Supp. 2d 33, 44 (D.Mass. 2002)

(finding error necessitating remand where an AL J rgjected plaintiff’ s subjective complaints

8Further evidence submitted to the Appeals Council — though not in the
record a the time of the ALJ s determination — attested to periodic muscle
cramping throughout the patient’s body, during movement and rest, dthough “there
are no obvious provoking maneuvers tha typicdly causethis” (R. a 275.) This
agan indicates the presence of nonexertiond limitations.
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of disabling pain as not credible and failed to question a vocationa expert about the effect

of the plaintiff’s pain on her ability to perform work).

Thereis one avenue by which the ALJ might have reached a determination of “not
disabled” without the use of avocationd expert. “[N]ot every maady of a‘nonexertiond’
nature rises to the level of a‘nonexertiona impairment.” The proper inquiry, under Grant,
iswhether a given nonexertiona condition affects an individud’ s resdua capacity to
perform work of which heis exertiondly cgpable” Smith v. Schweiker, 719 F.2d 723, 725
(4th Cir. 1984). The ALJin the ingtant case made the generd finding that the claimant “has
aways had the resdua functiona capacity for light work.” (R. a 22.) However, itisnot at
al clear whether this conclusion was intended to encompass nonexertiond conditions, such
as congtant pain, or merely exertiond, strength-related ones such aslifting and standing.
The ALJ here did not first make the factual determination whether or not the claimant’s
pain rose to the level of a nonexertiond impairment. Since the ALJ did not explicitly
address this factor, which was apparently dispositive in the decision to deny disability
benefits, he did not conduct a proper inquiry. See Mondragon v. Apfel, 3 Fed. Appx. 912,

917 (10th Cir. 2001).

V.

Other matters raised by the Commissoner are easly resolved. The Commissioner’s
objection that the burden of proof of disability through step four lies with the plaintiff, not

the Commissioner (Defendant’ s Objections at 7-8), is sustained, to the extent that the
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Magistrate Judge s Report and Recommendation may have left a contrary impression.
Hunter v. Sullivan, 993 F.2d at 35. The Commissioner’s objection that the ALJ s decision
to make dternative findings at step five was gppropriate, not an indication of uncertainty

over the step four finding (Defendant’s Objections at 7-8), is Smilarly sustained, again, to
the extent that the Report and Recommendation was ambiguous about the utility of
dternative findings. The Commissoner’ s unexplicated affirmative defense of res judicata
(Answer and Moation for Summary Judgment a 2) is dismissed, as the plaintiff hastheright

to seek judicid review of the adminigtrative determination, pursuant to 42 U.S.C. 405(g).

V.

For the reasons stated above, the court finds that the Commissioner’s decision thet
the claimant could return to his prior work as a dispatcher was not supported by substantial
evidence, and the Commissioner’ s exclusive reliance on the grids to determine availability
of jobsfor the clamant did not meet legd standards given the absence of an expli cit
finding as to whether and how nonexertiona pain and obesity may have affected the
clamant’sresidud functiona capacity. The court adopts the Magistrate Judge' s
recommendation to remand the case for further evidentiary proceedings, potentialy
including the testimony of a vocationa expert, but reects the Magigtrate Judge' s
recommendation to exclude step four (past relevant work) considerations upon remand.

The Commissoner’ s decison therefore shall be reversed and remanded for further
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proceedings a the fourth and fifth steps of the disability evaluation process, in accordance
with this opinion.
An appropriate Order this day shdl issue.

ENTERED:

Senior United States Didrict Judge

Date
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